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LOOK, FIRST, 


at the increasing detail and costs connected with th 


job of keeping and maintaining stock transfer record 


SECOND, LOOK AGAIN 


into the idea of delegating the detail, and the attendar | 
harrassment over technicalities, to C T and its 60 year | 
of experience in stock transfer work—perhaps at 
saving. 


The nearest CT office will gladly discuss it with ye 
without charge or obligation. 











CORPORATION JOURNAL 


Trademark ® 


JUNE—JULY 


Contents 


New North Carolina Business Corporation Act 


Recent Decisions 
Arkansas—Income tax—leasing railroad cars 


California—Charter suspension—derivative suit 
—City business license tax—basis 


Delaware—Election—stockholders’ list—directors eligiblity 
—Sale of assets—director acceptance of offer 
—Vote pooling agreement as voting trust 


Illinois—Use tax held valid 


New York—Domestic corporation discounting notes 
—Service of process—doing business 
—Service of process—doing business .... 


North Carolina—Service of process—no business done 
—Service of process—no business done 


Pennsylvania— Dividends—insolvency—tax liability 


State Legislation 
Appealed to The Supreme Court 
Regulations and Rulings .. 


Some Important Matters for June and July 


(0040111244044 40N 0 PEEEREREEPREEREUTEDUREDUOUSELCUEEL UU U4UGQ008 2000000 UEN UU UEDUNELNQL LL EULA NOENENEENESEEEE EEUU Ald 


Copyright 1957, by The Corporation Trust Company 
Printed in U. 8. A. 





BOTH SIDES OF THE FENCE 


INCORPORATION | 
QUALIFICATION 


A client expanding its operations 
into another state? Going to do 
business there of such a nature as 
to require qualification? Perhaps 
the incorporation of a separate 
subsidiary would be more practi- 


cal, less expensive. 


It’s easy to compare the costs and 
requirements applicable to domes: 
tic and foreign corporations. Just 
call or write the nearest C T office 
and name the state. Data for com: 
parison will be sent to you at once 


—without cost or obligation. 





North Carolina 


On July 1, 1957, a new corporation 
law will become effective in North 
Carolina. This is to be known as the 
“Business Corporation Act.” 


This act, Chapter 1371, (Senate Bill 
49), Laws of 1955, follows, in a very 
general way, the pattern of the Amer- 
ican Bar Association’s Model Corpora- 
tion Act (Revised) and also contains 
provisions which stem from the corpo- 
ration laws of California, Maryland and 
New Jersey. 


Some of the variations between the 
current provisions, as contrasted with 
comparable provisions under the new 
law, may be noted: 


Domestic Corporations 


The new law requires domestic com- 
panies to maintain a “registered” office 
in North Carolina and to appoint a 
“registered” agent for service of process, 
as contrasted with the maintenance of 
a “principal” office and a “process officer 
or agent” under the present require- 
ments. The current provisions do not 
specify whether a corporation can act 
as agent, whereas the new Business 
Corporation Act permits the agent to be 
either an individual, resident in North 
Carolina, or a domestic or foreign cor- 
poration authorized to transact business 
in the state having a business office 
identical with the registered office of 
the corporation. If a corporation has 
filed a statement with the Secretary of 
State prior to July 1, 1957, designating 
a principal office and agent in charge 
thereof, it is not required to, although 
it may, designate a new registered of- 
fice and agent. 


Business Corporation 


Act 


The new law provides for reserva- 
tion of a corporate name and for a 
restatement of charter. 


Under present requirements, at least 
one of the three incorporators must be 
a resident of North Carolina and all 
must be subscribers to stock. The new 
requirements do not oblige any of the 
incorporators to be residents or sub- 
scribers. Whereas, organization meet- 
ings are held and the by-laws are 
adopted by the incorporators under the 
present practice, the 1957 law permits 
this to be done by the initial directors, 
whose names and addresses will be re- 
quired to be set forth in the articles of 
incorporation. 


Presently, at least one of the directors 
must be a resident of North Carolina, 
while, after July 1, 1957, it is provided 
that all of the directors of a newly in- 
corporated company may be nonresi- 
dents. Provision is also made, in the 
new legislation, for action by directors 
without a meeting and for the employ- 
ment of executive committees. Nonresi- 
dents, by becoming directors of do- 
mestic corporations are made subject 
to the jurisdiction of the North Caro- 
lina courts. There is also a provision 
that, subject to certain conditions, no 
corporate transaction will be invalidated 
because of a director’s adverse interest, 
and there are provisions permitting, under 
certain circumstances, indemnification 
of directors and officers in suits brought 
against them in their official capacity. 


Shareholders’ meetings may be held 
outside of North Carolina if the by- 
laws so provide. Other provisions hav- 
ing no counterparts in the present law 
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are those allowing pre-emptive rights, 
voting trust agreements and those per- 
mitting enforceable agreements between 
shareholders relating to voting, manage- 
ment of the business, division of profits, 
etc. 


Dissolution may be brought about 
by a majority of the directors under 
certain conditions, including cases where 
a corporation has been adjudged to be 
bankrupt and where the corporation 
has made a general assignment for the 
benefit of creditors. 


The new law makes available provi- 
sions for the merger of a wholly owned 
domestic or foreign subsidiary into a 
domestic parent corporation without the 
consent of the shareholders. 


Foreign Corporations 


A registered agent and a registered 
office are appointed upon qualification. 
The application for a certificate of 
authority filed by a foreign corporation 
also includes its appointment of the 


CALIFORNIA 


Secretary of State as its agent for the 
service of process whenever the corpo- 
ration fails to maintain a registered 
agent in the state, or whenever any such 
‘registered agent cannot with reasonable 
diligence be found at the registered of- 
fice. Corporations already domesticated 
on July 1, 1957, are deemed to have 
appointed the Secretary of State as agent 
under these conditions if they continue 
domesticated within ninety days there- 
after. The Secretary of State is also 
deemed to be the process agent of any 
corporation transacting business in North 
Carolina without a certificate of authority. 


Such foreign corporations, qualified 
prior to July 1, 1957, which have ap- 
pointed an agent and maintain a prin- 
cipal office, are not required to desig- 
nate a new agent and office. They are 
entitled to all the rights and privileges 
and are subject to all the liabilities and 
duties applicable to foreign corporations 
which procure authority to transact busi- 
ness in North Carolina under the new 
law. 


Derivative suit may not be maintained by stock- 
holder on behalf of corporation whose rights were 
suspended for non-payment of franchise tax. 


In a stockholder’s suit, found to be de- 
rivative in nature, the corporate defend- 
ant, on whose behalf the suit was brought, 
had had its corporate right to do busi- 
ness suspended for non-payment of its 
franchise tax. After an examination of 
the pertinent statute, the District Court 
of Appeal, Second District, Division 2, 


in granting defendant’s motion to dis- 
miss plaintiff's appeal, observed that 
during such suspension the corporate 
disability extends to the defense of an 
action and the right of appeal from an 
adverse judgment. Also, that as the 
cause of action belongs to the corpo- 
ration, the stockholder who sues in its 
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right is subject to the same limitations 
as the corporation would be if suing 
in its own name. As his status is that 
of trustee and any judgment recovered 
inures to the benefit of the corporation, 
it follows that if the corporation can- 
not maintain the action or appeal, the 


DELAWARE 


stockholder may not do so. He cannot 
accomplish by indirection the thing that 
the statute prohibits when done directly. 

Reed v. Norman et al., 302 P. 2d 690. 
Hy Schwartz of Beverly Drive, for ap- 
pellant. Raymond R. Roberts of Van 
Nuys, for respondents. 


Directors’ failure to include stockholders’ addresses 
and shares in “complete list of stockholders entitled 
to vote” at election, found not wilful under circum- 


stances where advice of counsel was sought and 


acted upon. 


In Magill v. North American Refracto- 
ries Company, et al., 128 A. 2d 233, (The 
Corporation Journal, February—March, 
1957, page 305) the Supreme Court of 
Delaware held that the “complete list 
of stockholders entitled to vote” at an 
election of directors, mentioned in Sec. 
219 of the Delaware General Corpora- 
tion Law, was required to include the 
stockholders’ addresses and number of 
shares held. 


An interesting aftermath is found in 
a later decision in this case by the Su- 
preme Court of Delaware, rendered Feb- 
ruary 14, 1957, reported at 129 A. 2d 
411. One question concerned whether 
the refusal of the directors to produce 
a complete list was “wilful,” so as, 
under Sec. 219, to make the directors 
“ineligible to any office at such elec- 
tion.” Noting that the board of direc- 
tors had sought and acted upon the 
advice of local and Delaware counsel 
in good faith, and that the question of 
listing stockholdings and addresses of 
stockholders, as well as names, was a 
close and difficult one, never passed upon 
by any Delaware court, and that the view 
of the attorneys was sufficiently persua- 
sive to convince the Vice Chancellor 


that it was correct, the Supreme Court 
of Delaware concluded that the direc- 
tors were not ineligible for re-election 
at the meeting in May, 1956. 


The next meeting of stockholders was 
scheduled for early May, 1957, and the 
court’s decision was rendered in Feb- 
ruary. Weighing the question whether 
plaintiff's rights had been prejudiced 
and finding that it could not be deter- 
mined from the record whether this was 
so, the court decided not to remand the 
case to the Court of Chancery to come 
to a conclusion on this point. It felt 
that to do so would be a futile gesture, 
as sufficient time would not elapse be- 
fore the May, 1957 meeting to have the 
Chancellor hear the issue argued and 
to deliberate upon the question of prej- 
udice of plaintiff’s rights. “To sub- 
ject the corporation to the trouble and 
expense of an election of a board of 
directors that would serve but a few 
weeks at the most would be quite un- 
justified. The failure of the plaintiff to 
obtain relief in this case is the un- 
avoidable consequence of the time nec- 
essarily consumed in the review of the 
decision below,” concluded the court. 
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Magill v. North American Refracto- 
ries Company et al., 129 A. 2d 411. Aaron 
Finger of Richards, Layton & Finger 


of Wilmington, for appellant. William 
Prickett and William Prickett, Jr., of 
Wilmington, for appellees. 


Stockholders’ vote pooling agreement found to con- 
form to tests to be applied to a voting trust and ruled 
invalid as an illegal voting trust. 


In Abercrombie et al. v. Davies et al., 
123 A. 2d 893 (The Corporation Jour- 
nal, August—September, 1956, page 244), 
the Court of Chancery held that provi- 
sions of a stockholders’ vote pooling 
agreement which prevented the agent- 
directors from exercising independent 
judgment as directors on management 
matters were invalid, but were sever- 
able from the provisions requiring joint 
stockholder action, which were valid. 
Upon appeal and cross-appeal, the Su- 
preme Court of Delaware, after an ex- 
amination of the vote pooling agree- 
ment, concluded that it contained the 
elements necessary to constitute a vot- 
ing trust. The agreement was regarded 
as void, as an illegal voting trust, for 
failure to comply with the requirements 
of the General Corporation Law that 
shares are to be transferred on the 
books and that a copy of the agreement 
be filed in the corporation’s principal 
office. 

Abercrombie et al. v. Davies et al., 130 
A. 2d 338. John J. Morris, Jr., of Wil- 


mington (Joseph W. Moore, Houston, 
Tex., of counsel), for appellant and 
cross-appellee James S. Abercrombie. 
Robert H. Richards, Jr., and Stephen 
E. Hamilton. Jr., of Wilmington for 
appellants and cross-appellees Phillips 
Petroleum Co. and Sunray Oil Corp. 
Richard F. Corroon and David F. An- 
derson of Berl, Potter & Ariderson of 
Wilmington, and Francis M. Shea of 
Shea, Greenmen, Gardner & McCon- 
naughey, Washington, D. C., for ap- 
pellees and cross-appellants Ralph K. 
Davies, Signal Oil and Gas Co., The 
Hancock Oil Co., The Globe Oil and 
Refining Co., Lario Oil and Gas Co., 
Samuel B, Mosher, Garth L. Young, 
John W. Hancock, Harold A. Black, 
Francis L. Jehle, Jr., and J. Howard 
Marshall. Note: An opinion by the 
Court of Chancery was rendered in 
this case on May 2, 1957, conforming 
its judgment to this opinion of the State 
Supreme Court. 


Acceptance of offer for purchase of corporate assets 

by two director-stockholders of selling corporation 

held to constitute a basis for subsequent corporate 
sale of the assets. 


Plaintiff, a minority stockholder of one 
of the corporate defendants, sought to 
enjoin or rescind a sale of its assets to 
the other corporate defendant. The in- 
dividual defendants were directors of 
the selling company and, with the plain- 
tiff, formed the entire board. One of the 
situations considered by the Court of 
Chancery, New Castle County, involved 


an agreement providing for the sale, ex- 
ecuted by the purchasing defendant, 
but “accepted” by two director-stock- 
holders of the seller with no designa- 
tion of their corporate capacities. At a 
subsequent meeting of the board of di- 
rectors of the seller, the plaintiff being 
absent, a resolution was passed that, 
“with the written consent of the hold- 
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ers of a majority of the voting stock 
issued and outstanding,” the board deemed 
a sale of all the property and assets of 
the corporation, on the terms and con- 
ditions of the agreement mentioned, 
expedient and for the best interests of 
the corporation. A formal contract was 
later executed by the corporations to 
implement the action previously outlined. 

The court found without merit a con- 
tention of the plaintiff that the agree- 
ment “accepted” by the directors could 
not thereafter form a legal basis for 
the sale of assets, concluding that such 
action was “inherent in any sale of 
assets plan negotiated by officer-direc- 
tors,” and remarking: “Indeed, the sale 


NEW YORK 


of assets statute fairly contemplates 
such a procedure.” 


Smith v. The Good Music Station, Inc. 
et al., 129 A. 2d 242. Henry M. Canby 
of Richards, Layton & Finger of Wil- 
mington and Lucien Hilmer of Wash- 
ington, D. C., for plaintiff. Herbert L. 
Cobin of Wilmington and Monroe Op- 
penheimer of Washington, D. C., for 
defendants Good Music Station, Inc., 
M. Robert Rogers, Theresa S. Rogers, 
Pierson Underwood and Elizabeth K. 
Underwood. S. Samuel Arsht of Morris, 
Steel, Nichols & Arsht of Wilmington, 
for defendant RKO Teleradio Pictures, 
Inc. 


Notes which were discounted by business corporation 
held to be invalid. 


Section 18 of the General Corporation 
Law, concerned with the “prohibition 
of banking powers,” provides, among 
other things, that a corporation other 
than one formed under or subject to 
the banking laws of New York or of 
the United States shall not “be deemed 
to possess the power of carrying on the 
business of discounting bills, notes or 
other evidences of debt.” One of the 
defendant corporations made five prom- 
issory notes to its president, so that he 
“could have them discounted.” 

After endorsement by the president 
and his brother-in-law, the plaintiff, 
neither of whom obtained any consid- 
eration therefor, the other defendant 
corporation, Discount Factors, Inc., made 
a loan on these five notes, which had 
no prior legal inception. In addition 
to interest at 6% which the notes bore 
on their face, the latter corporation 
received the sum of $675 as a “discount 
charge.” “The aggregate total compen- 
sation for making the loan was $900, 
which would be precisely equivalent 


to interest at the rate of 2% per month, 
or 24% per year. In making the loan, 
Discount deducted therefrom $500 for 


the note broker, the aforesaid sum of 


$675 which it caused to be repaid to 
itself, and then paid the remaining 
proceeds of $13,825 to Freeman,” (the 
corporation signing the note, which 
was organized under the New York 
Stock Corporation Law). 

The New York Court of Appeals 
concluded that Discount Factors, Inc., 
in using its funds and deducting in ad- 
vance the larger part of its compensa- 


tion for the money loaned, was engaged 


in the exercise “of a banking power 
prohibited by Section 18 of the General 
Corporation Law, and, no matter what 
the sum deducted is called, and no 
matter what the percentage retained, 
it was the making of a discount which 
is invalidated by Section 131 of the Bank- 
ing Law.” The latter section provides 
that all notes “made or given to secure 
the payment of any money loaned or 
discounted” contrary to its provisions. 
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by a domestic corporation other than 
one organized under the Banking Law, 
“shall be void.” 


Miller v. Discount Factors, Inc. et al., 
1 N. Y. 2d 275, 135 N. E. 2d 33. George 


PENNSYLVANIA 


Natanson and Jay F. Gordon, for ap- 
pellant. Maxwell H. Goldstein for David 
Lippel, respondent. Louis Grass and 
Marcy Finke for Discount Factors, Inc., 
respondent. 


Stockholders receiving cash distributions as divi- 

dends which rendered corporation insolvent, ruled 

liable, to extent of distribution, to potential corporate 
federal income tax liability. 


In June, 1945, a corporation in which 
defendants were two of three stock- 
holders, made cash distributions as div- 
idends to its shareholders in an amount 
which rendered the company insolvent. 
The stockholders were regarded as hav- 
ing had notice of a potential federal in- 
come tax liability of the company. In 
this suit in the United States District 
Court, W. D., Pennsylvania, the Attor- 
ney General of the United States was 
successful in obtaining a default judg- 
ment against one stockholder who failed 
to plead or otherwise defend the ac- 
tion, and also obtained judgment against 


NEW YORK 


the other for the amount of the cash 
dividend received by him, under cir- 
cumstances where the latter filed an 
answer to the complaint admitting and 
denying some of the allegations there- 
in and expressing a lack of knowledge 
and information as to other allegations. 


United States of America v. Seyler et 
al., 142 F. Supp. 408. D. Malcolm An- 
derson, Jr., U. S. Atty., Pittsburgh, 
Arthur Biggins, Kenneth Ray, Sp. U. 
S. Attys., Department of Justice, Wash- 
ington, D. C., for plaintiff. No appear- 
ance for defendant. 


Corporation ruled subject to service of process where 
its president conducted a continuous course of busi- 
ness in the local planning and servicing of orders. 


One of the defendant corporations moved 
to vacate service of summons upon it, 
asserting that it was not present within 
the jurisdiction. The summons was served 
upon its president in New York City 
where he resided and was active two 


days in each week. The rest of the 
week he spent at defendant’s principal 
place of business in Massachusetts or 
traveling elsewhere in the country to 
obtain orders. The president was not 
active in New York City primarily to so- 
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licit orders, as most written orders from 
New York customers were sent through 
the mails to the Massachusetts office. 
Defendant’s business was making up 
sample cards and sample books for con- 
verters of woolens, plastics, cottons 
and rayons. The president assisted its 
New York City customers with prob- 
lems of presentation of fabrics. The 
printing, binding and other processing 
was done at defendant’s Massachusetts 
plant. 


The City Court of the City of New 
York, Special Term, New York County, 
Part I, denied the motion to vacate the 
service of the summons and complaint, 
placing emphasis upon the essential “plan- 
ning” of orders, which was a substan- 


tial part of the services rendered by the 
defendant, which was done in New 
York at the places of business of cus- 
tomers with whom defendant’s presi- 
dent collaborated. Defendant was re- 
garded as present and subject to the 
jurisdiction, although it had no local 
office or telephone listing, through its 
continuous course of business within 
the jurisdiction in the solicitation, plan- 
ning and servicing of orders. 


Artcraft Sample Card Co., Inc. v. Stein 
et al., 155 N. Y. S. 2d 672. Paul I. Stern 
of New York City, for Murray Stein 
Enterprises, Inc., for the motion. Simon 
S. Nessim of New City City, for plain- 
tiff, in opposition to the motion. 


Unlicensed foreign corporation merely soliciting 


business in New York through persons paid on a 


commission basis held not doing business so as to 


be subject to service. 


The defendant, appearing specially, moved 
to set aside service of process and to 
dismiss the action upon the ground that 
the court had no jurisdiction for the 
reason that it was a foreign corpora- 
tion not doing business in New York. 
Service was made upon an individual 
claimed to be the defendant’s New York 
agent and also as managing agent of 
another corporation, also described as 
the defendant’s New York agent. 


The facts disclosed that the defend- 
ant was a Florida corporation with its 
factory, offices and sole place of busi- 
ness in Florida; it maintained no place of 
business in New York and had no officers, 
directors, agents or employees in the 
state; New York sales were made through 
the solicitation of individuals who re- 


ceived commissions for every sale made 
and such sales were accepted in Florida 
by the defendant and shipments were 
made from there. The person served, 
the defendant alleged, solicited business 
for it, but merely on a commission basis. 


The Supreme Court, Special Term, 
New York County, Part I, ruled that 
the defendant was not doing business 
in New York so as to be amenable to 
service of process within the purview 
of the applicable statutes. The motion 
to set aside the service and to dismiss 
the action was granted. 


Fried v. Lakeland Hide & Leather Co., 
Inc., 157 N. Y. S. 2d 633. Samuel Sha- 
piro of New York City, for plaintiff. 
Chester L. Hirsch of New York City, 
for defendant. 








At the hard core of a corporation’s existence: 
LAW. As its operations expand: more CAW, new 
LAW, changing CAW. 


Need number one, then, is a lawyer—who is kept 
informed about the corporation’s methods and areas of 
doing business. Cetting a lawyer make the legal decisions 
prevents trouble, saves on expense. 


Need number two, the best* help the lawyer can 
get—a system for keeping each client in good standing 
in each state in which it operates. If, by using the 
CG System of Corporate Protection, the client gets 
the extra bonus of being able to take care of its 
statutory responsibilities in each state on a simplified, 
one-thing-at-a-time basis, so much the better. 


*Only the best is good enough. Too 
much is at stake to settle for 
less than CT quality. 
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NORTH CAROLINA 


Unlicensed foreign corporation, having no minimum 

connection with state, ruled not subject to process 

under subsection of 1955 statute providing for juris- 

diction over foreign corporations not transacting 
business in the state. 


Defendant unlicensed foreign corpora- 
tion was successful in the lower court 
in having service set aside which had 
been effected by serving the Secretary 
of State as its agent pursuant to G. S. 
Secs. 55-38.05, 55-38.1 and 55-38.2. The 
action sought to recover damages for 
an article in a magazine published by 
the defendant, which plaintiff alleged 
constituted a wrongful invasion upon 
his private life and was libelous. The 
magazines reached North Carolina after 
defendant’s delivery of its publications 
to common carriers in states other than 
North Carolina, following sales to whole- 
salers who subsequently sold and de- 
livered them to retail dealers. Defend- 
ant had authorized no person to receive 
or collect payments of moneys for or in 
its behalf in North Carolina, and had 
ne financial interest of any kind in any 
wholesale or retail dealer in that state. 
The cause of action did not arise out 
of any business solicited in North Caro- 
lina by mail or otherwise, or out of any 
contract made in the State of North 
Carolina or to be performed there. 


In affirming the judgment setting aside 
the service as invalid, the Supreme 
Court of North Carolina held that G. S. 
55-38.1 (a), subsection (3) was “uncon- 
stitutional as applied to the facts of this 
case, because, the defendant has, and 
had, no minimum connection with the 
State of North Carolina.” That subsec- 
tion renders a foreign corporation “not 
transacting business in this state” sub- 
ject to suit by a resident of the state 
or by a person having a usual place of 
business in the state, on any cause of 
action arising “out of the production, - 
manufacture, or distribution of goods 
by such corporation with the reasonable 
expectation that those goods are to be 
used or consumed in this State and are 
so used or consumed, regardless of how 
or where the goods were produced, man- 
ufactured, marketed, or sold or whether 
or not through the medium of inde- 
pendent contractors or dealers.” 

Putnam v. Triangle Publications, Inc., 
96 S. E. 2d 445. Smith, Moore, Smith, 
Schell & Hunter by Stephen Millikin 
of Greensboro, for plaintiff, appellant. 
Brooks, McLendon, Brim & Holderness 
of Greensboro, for defendant, appellee. 


1955 statute providing for “jurisdiction over foreign 

corporations not transacting business in this state” 

ruled invalid as to corporation negotiating single sale 
involved in suit. 


In a recent case, the United States 
Court of Appeals, Fourth Circuit, had 
occasion to consider the application of 
a North Carolina statute, G. S. Section 
55-38.1, enacted in 1955. This provides 
for “jurisdiction over foreign corpora- 


tions not transacting business in this 
state,” under specified circumstances. 
The section makes a foreign corpora- 
tion subject to suit by a resident of the 
state, or by a person having a usual 
place of business there, whether or not 
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the foreign corporation is transacting 
business or has transacted business in 
the state and whether or not it is en- 
gaged exclusively in interstate or for- 
eign commerce on any cause of action 
(among other causes) arising as fol- 
lows: “Out of the production, manu- 
facture, or distribution of goods by such 
corporation with the reasonable expec- 
tation that those goods are to be used 
or consumed in this state and are so 
used and consumed, regardless of how 
or where the goods were produced, manu- 
factured, marketed or sold or whether 
or not through the medium of.independ- 
ent contractors or dealers.” 


“The question for determination,” ob- 
served the court, “is whether or not 
Section 55-38.1(a) (3) may validly sub- 
ject the appellee to the jurisdiction of 
North Carolina for a single sale con- 
summated in New York ‘with the rea- 
sonable expectation that those goods 


are to be used in (North Carolina) and 
are so used and consumed.’” In this 
case, a North Carolina corporation’s 
representatives, after a visit to a New 
York corporation’s plant, placed an or- 
der, accepted in New York, under which 
goods were sold FOB the New York 
plant, the New York company never 
having previously done business in North 
Carolina. The court discussed decisions 
of the Supreme Court of the United 
States concerned with jurisdiction over 
unlicensed foreign corporations. It con- 
cluded that the statute “as applied to 
this case is invalid” and affirmed a 
judgment dismissing the suit for lack 
of jurisdiction. 

Erlanger Mills, Inc. v. Cohoes Fibre 
Mills, Inc., 239 F. 2d 502. Walter F. 
Brinkley and Don A. Walser of Lex- 
ington, for appellant. Hiram H. Ward 
and S. A. DeLapp of Lexington, for 
appellees. 


‘taxation 


ARKANSAS 


Foreign corporation leasing its cars, under out-of- 
state contracts, to railroads operating in state, held 
taxable on income attributable to Arkansas. 


Appellee, upon whom an Arkansas in- 
come tax was sought to be imposed, 
was a Utah corporation with its prin- 
cipal place of business in California. 
It leased refrigerator cars which it 
owned to various railroads throughout 
the United States. Some of these leased 
cars, on which the corporation paid ad 
valorem tax, moved in interstate com- 
merce through Arkansas on rail lines 
of carriers connecting with roads that 
operated cars leased from appellee. It 
had no office or property with a per- 


manent situs in Arkansas, and had no 
employee or business there. No ship- 
ments of merchandise in cars of ap- 
pellee originated in Arkansas. The in- 
come sought to be taxed was derived 
solely from contracts made in other 
states, delivered to the contractees out- 
side of Arkansas, the owner having no 
control as to where such cars would be 
used. The tax assessed was based on 
the percentage of cars moving on car- 
rier lines in Arkansas as applied to the 
various items of gross income and ex- 
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penses realized by the lessor from all 
sources applicable to its refrigerator 
cars, and, of the total cars belonging 
to it in operation in 1954, 0.5435 per- 
cent moved within the confines of Ar- 
kansas and such percentage was used 
by the company in applying to the 
various items of gross income and ex- 
penses in its income tax report. 


The Arkansas Supreme Court upheld 
the tax, regarding its imposition as a 


CALIFORNIA 


valid levy under the terms of the Ar- 
kansas income tax provisions. 


Commissioner of Revenues v. Pacific 
Fruit Express Co.,* 296 S. W. 2d 676. 
Herrn Northcutt, of Little Rock, for 
appellant. Barrett, Wheatley, Smith & 
Deacon, of Jonesboro, for appellee. 


* The full text of this opinion is 
printed in the State Tax Reporter, 
Arkansas, page 1657. 


City business license tax on those manufacturing 

or selling in city ruled not subject to apportionment 

by formula, but to be measured by gross receipts 
attributable to sales effected within city. 


Upon the first trial of this case, 271 P. 
2d 5, appeal dismissed, 348 U. S.*907, 
respondent corporation was held sub- 
ject to the Los Angeles business license 
tax on those manufacturing or selling 
merchandise at wholesale. Upon an ap- 
peal to the District Court of Appeal, 
after re-trial, that court indicated that 
the problem presented to it was the ex- 
tent of the liability of the defendant 
corporation to the tax. The Superior 
Court of Los Angeles County had en- 
tered judgment, on re-trial, fixing the 
tax in accordance with certain formula, 
and the city appealed. 


The District Court of Appeal, revers- 
ing this judgment of the trial court, 


ILLINOIS 


and rejecting the application of a for- 
mula, concluded that “the Los Angeles 
tax may be measured by gross receipts 
attributable wholly or partly to sales 
activities within that city, and that only 
those gross receipts should be excluded 
which are not attributable in any meas- 
ure to sales activities within that city.” 

City of Los Angeles v. Beiridge Oil 
Company, 302 P. 2d 854. Roger Arne- 
berg, City Attorney, Bourke Jones and 
James A. Doherty Asst. City Attys., of 
Los Angeles, for appellant. Wellborn, 
Barrett & Rodi, Vernon Barrett and F. 
C. Lowell Head of Los Angeles, for 
respondent. 


Use tax held constitutional. 


In Turner v. Wright, decided November 
26, 1956, (The Corporation Journal, Feb- 
ruary—March 1957, page 313), the Su- 
preme Court of Illinois ruled that the 
Illinois use tax, imposed by Senate Bill 
510, Laws of 1955, was unconstitutional. 
A petition for rehearing was granted 
in this case and on March 20, 1957 the 
Supreme Court of Illinois reversed its 


earlier ruling and held that the tax is 
valid. 

Turner v. Wright,* Supreme Court of 
Illinois, March 20, 1957. (Petition for 
rehearing filed in April, 1957.) 


* The full text of this opinion is 
printed in the State Tax Reporter, 
Illinois, page 10,133. 
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Alaska — House Bill 93, Laws 1957, provides for a new Business Corpora- 
tion Act, effective June 26, 1957. 


Georgia — Act 509, Laws 1957, provides for service of process upon the 
Secretary of State as attorney in fact for corporations and others engaging ac- 
tivity in Georgia which gives rise to state tax liability, under circumstances where 
the corporations and others maintain no known residence, no known place of 
business and no known agent to receive service of process. 


Idaho — Chapter 95 provides that directors may extend the cbrporate exist- 
ence without first calling a meeting of stockholders to obtain their approval on 
such action. Notice of the directors’ meeting at which the extension will be 
voted upon is prescribed and extension of the corporate existence may not be 
effected if stockholders representing one-third of the capital stock object to such 
extension. 

Chapter 163, provides that foreign corporations will not be required to qualify 
in Idaho, or incur any tax liability by reason of doing business in Idaho, where 
the only transaction of business of such corporations in Idaho consists of acquir- 
ing, holding or receiving income from obligations secured by mortgage or deed 
of trust on real or personal property situated in Idaho, provided that such mort- 
gages, etc., are acquired through and.serviced by a corporation which is organized 
in Idaho or under the laws of the United States, or qualified to do business in Idaho. 


Indiana — Senate Bill 378 has increased many of the fees payable upon filing 
documents with the Secretary of State. 


Nevada — Chapter 50 provides that a foreign corporation may be qualified 
with a name the same as, or similar to, a name reserved for the use of a proposed 
corporation, if there is filed with its articles of incorporation the written acknowl- 
edged consent of the other corporation for which such name is reserved. Chap- 
ter 51 contains like provisions with respect to domestic corporations. 


Chapter 51 eliminates the former requirement that the name of a domestic 
corporation end with the word, “Incorporated,” “Limited,” “Inc.,” “Corpora- 
tion,” “Corp.,” “Club,” “Society,” “Syndicate,” “Synd.,” or “Union.” However, 
a corporate name appearing to be that of an individual and containing a given 
name or initials, must contain some such word which identifies it as not being an 
individual. This act further provides that a lesser proportion than a majority 
necessary to constitute a quorum at a meeting of the board of directors may be 
provided for in the by-laws. 

Senate Bill 201 increases the fee payable to the Secretary of State by a foreign 
corporation for filing the List of Officers, Directors and Resident Agent, filed 
upon qualification and annually on or before July 1 of each year, from $5 to $10. 
Assembly Bill 216 effects a like increase in the domestic corporation fee. 
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North Dakota — House Bill 537 provides for a new corporation law, ef- 
fective July 1, 1957. 


New York— Chapter 141, amending Section 45 of the Stock Corporation 
Law, permits domestic corporations having more than 500 stockholders, a ma- 
jority of whom reside outside the state, to hold their stockholders’ meetings out- 
side the state if provision therefore is made in the by-laws and no contrary pro- 
vision is contained in the articles. However, such meetings may not be held 
outside the state more often than three times in any period of five consecutive years. 


South Carolina— Act 86 contains provision that facsimile signatures may 
be used when certificates of stock are signed by transfer agents and permits the 
use of facsimile seals on certificates of stock. 


Utah— House Bill 33 permits the articles of incorporation of a Utah com- 
pany to provide that a corporation may have perpetual existence. 


Washington — Chapter 198, Laws of 1957, effective June 13, 1957, doubles 
the rate in the schedule of the annual license fee payable by domestic and foreign 
corporations on or before July 1, 1957. 


appealed to the 
Supreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


ALABAMA. Docket No. 478. West Point Wholesale Grocery Co. v. City of 
Opelika, 87 So. 2d 661, 667. (The Corporation Journal, April—May, 1956, page 
334.) City license tax upon itinerant or transient wholesale grocers—validity. 
Appeal filed, October 4, 1956. Jurisdiction noted, December 3, 1956. (77 S. Ct. 
225.) Argued, April 24, 1957. 


MICHIGAN. Docket No. 487. United States et al. v. City of Detroit, 77 
N. W. 2d 79. (The Corporation Journal, February—March, 1957, page 312.) 


Property tax on lessee of property leased by Federal government. Appeal filed, 
October 8, 1956. Probable jurisdiction noted, January 14, 1957. (77 S. Ct. 353.) 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1956—1957. 
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Alabama — Motor vehicles brought into Alabama after October 1 and on 
or before the last Monday in the following February are subject to ad valorem 
tax the following October 1. With respect to motor vehicles, the books of the 
tax assessor must remain open until and including the last Monday in February. 
(Opinion of the Attorney General, State Tax Reporter, Alabama, {[ 24-022.) 


Arkansas— In regard to the authority of a city to levy a severance tax, 
the Arkansas statutes provide that the severance tax is in addition to the general 
property tax, but that no other privilege or excise tax in addition to the severance 
tax is to be imposed upon the right to utilize natural resources. (Opinion of the 
Attorney General, State Tax Reporter, Arkansas, { 33-613.) 


Mississippi— The exemption from the income tax surtax is limited to a 
manufacturer who manufactures within the state. Manufacturers who manufac- 
ture outside the state and sell within the state are not entitled to the exemption. 
(Memorandum from Chief of Income Tax Division, State Tax Reporter, Missis- 
sippi, J 200-065.) 


Oklahoma —A mortgage on an oil and gas lease is not a lien upon real 
estate, but is a lien upon an estate or interest in real estate. Therefore, a mort- 
gage on an oil and gas lease is not subject to a mortgage tax. (Opinion of the 
Attorney General, State Tax Reporter, Oklahoma, { 200-056.) 


Pennsylvania— Domestic business corporations in the process of dissolv- 
ing, formerly required to report when a capital gain exemption was being granted 
under the Internal Revenue Code, now must indicate any claim for such exemp- 
tion. It is no longer necesary to file a copy of Federal Schedule D. (Revision of 


Release of Director of Corporation Taxes, State Tax Reporter, Pennsylvania, 
q 1-429.20.) 


South Dakota—A tax lien on personal property does not follow the 
property into the hands of one purchasing it after January 1 following the assess- 
ment. Personal property taxes do not become first liens upon real property 
owned by the tax debtor until after January 1. (Opinion of the Attorney General, 
State Tax Reporter, South Dakota, {| 23-053.21.) 


Utah— The filing of a copy of the dissolution decree, obtained from the 
state of the domicile of a foreign corporation, with the Secretary of State of 
Utah does not satisfy the requirements as prescribed in Section 78-43-1, Utah 
Code, for the withdrawal of a foreign corporation from Utah. According to stat- 
ute, a foreign corporation may withdraw from Utah upon its voluntary applica- 
tion for that purpose to the district court of the county in which its office or 
principal place of business is situated. (Opinion of the Attorney General, State 
Tax Reporter, Utah, { 4-002.) 


A foreign corporation which qualifies to do business in Utah is subject to 
the state corporation franchise tax, even though its activities are interstate in 
nature. (Opinion of Attorney General, State Tax Reporter, Utah, { 14-007.) 
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ome important matters 
a . For June and July 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alabama — Quarterly Withholding Tax due on or before July 31.—Domestic 
and Foreign Corporations. 


Alaska — Returns of Tax Withheld at the source due on or before July 31.— 
Domestic and Foreign Corporations. 


Arizona — Quarterly Withholding Tax due on or before July 31. 


Arkansas — Anti-Trust Affidavit due on or before August 1—Domestic and 
Foreign Corporations. 


California — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 31—Domestic and Foreign Corporations. 


Colorado — Quarterly Withholding Tax due on or before July 31. 


Connecticut — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 31—Domestic and Foreign Corporations. 


Delaware — Annual Franchise Tax due between April 1 and July 1—Domestic 
Corporations. 
Withholding at source Returns due July 31. Domestic and Foreign 
Corporations paying compensation to Delaware employees. 


Dominion of Canada— Income Tax Return due on or before June 30.— 
Domestic and Foreign Corporations. 


Florida — Annual Report and Fee due on or before July 1—Domestic and For- 
eign Corporations. 


Idaho— Annual Statement and Annual License Tax due between July 1 and 
September 1—Domestic and Foreign Corporations. 


Illinois — Annual Franchise Tax due on or before July 1, but may be paid up 
to July 31 without penalty—Domestic and Foreign Corporations. 


Indiana — Annual Report due within 30 days after June 30—Domestic and For- 
eign Corporations. 
Quarterly Gross Income Tax Returns and Payments due on or before 
July 31—Domestic and Foreign Coroprations. 
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lowa — Annual Report due between July 1 and August 1—Domestic and For- 
eign Corporations. 


Statement of Capital and Property Increase due at the time of filing 
the Annual Report in July—Foreign Corporations. 


Report of certain Transfers of Stock due on or before July 1—Domes- 
tic Corporations. 


Quarterly Retail Sales Tax Returns and Payments due on or before 
July 31—Domestic and Foreign Corporations. 


Kentucky — Statement of Existence due in June—Foreign Corporations. 


Verification Report as to process agent due in June—Domestic and 
Foreign Corporations. 


Quarterly Withholding Tax due on or before July 31. 
Maryland — Quarterly Withholding Tax due on or before July 31. 


Michigan — Report of Unclaimed Moneys, Securities, Credits, etc., due on or 
before June 30.—Domestic and Foreign Corporations. 


Mississippi— Annual Franchise Tax Report and Tax due on or before July 15. 
—Domestic and Foreign Corporations. 


Annual Report and Fee to Factory Inspector due in July—Domestic 
and Foreign Corporations employing five or more persons in Mississippi. 


Missouri— Annual Registration Statement and Anti-Trust Affidavit due on or 
before July 31—Domestic and Foreign Corporations. 


Quarterly Retail Sales Tax Returns and Payments due on or before 
July 15—Domestic and Foreign Corporations. 


Montana — Annual License Tax based on net income due on or before June 
15.—Domestic and Foreign Corporations. 


Nebraska — Annual Report and Franchise (Occupation) Tax due on or before 
July 1—Domestic Corporations. 
Annual Report and Franchise (Occupation) Tax due during July.— 
Foreign Corporations. 


RE i i et: A COG a iN 


Nevada — Annual List of Officers and Designation and Acceptance of Resident 
Agent due on or before July 1—Domestic and Foreign Corporations. 


North Carolina — Annual Franchise Tax Report and Tax due on or before 
July 31—Domestic and Foreign Corporations. 


North Dakota— Corporation Report due during July—Domestic Corpora- 
tions. 


Quarterly Retail Sales Tax Returns and Payments due on or before 
July 31.—Domestic and Foreign Corporations. 


Ohio — Retail Sales Tax Returns and Vendors’ Excise Tax due on or before 
July 31—Domestic and Foreign Corporations. 
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Oklahoma — Annual Capital Stock Affidavit due between July 1 and August 
1.—Foreign Corporations. 


Annual Franchise Tax Return and Payment due between July 1 and 
August 31—Domestic and Foreign Corporations. 


Oregon — Annual Statement due between June 1 and August 15.—Domestic 
and Foreign Corporations. 


Annual License Fee due on or before August 15.—Domestic Corpora- 
tions. 
Quarterly Withholding Tax due on or before July 31. 


Annual License Fee due between July 1 and August 15.—Foreign 
Corporations. 


South Dakota — Quarterly Retail Sales Tax Returns and Payments due on or 
before July 15.—Domestic and Foreign Corporations. 


Tennessee — Annual Privilege (Franchise) Tax Return and Payment, Annual 
Report and Tax and Excise Tax Report and Tax due on or before July 1. 
—Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before July 1— Do- 
mestic and Foreign Corporations. 


United States — Second Installment of Income Tax due June 15.—Domestic 
Corporations and Foreign Corporations having offices or places of business 


in the United States. 


Utah — Quarterly Retail Sales Tax Returns and Payments due on or before 
July 30.—Domestic and Foreign Corporations. 


Vermont — Quarterly Withholding Tax due on or before July 31. 


Washington — License Fee due on or before July 1—Domestic and Foreign 
Corporations. 


West Virginia — License Tax Statement due on or before July 1—Domestic 
Corporations. 


Annual License Tax due on or before July 1—Domestic and Foreign 
Corporations. 

Fee to State Auditor as Attorney in Fact due on or before July 1.— 
Foreign Corporations and those Domestic Corporations whose principal 
place of business or chief work was located in other states. 

Quarterly Business and Occupation (Gross Sales) Tax Returns and 
payments due on or before July 31—Domestic and Foreign Corporations. 


Wisconsin — Second Installment of Income Tax due on or before August 1.— 
Domestic and Foreign Corporations. 


Wyoming — Annual Statement and License Tax due on or before July 1—Do- 
mestic and Foreign Corporations. 
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Pr entary literature 


In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Heads I Win, Tails You Lose. An explanation of the possible consequences to 
the corporation which takes a chance [?] on doing business in states 
outside the state of its incorporation without complying with governing 
laws, rulings and regulations. 


What Constitutes Doing Business (1956 Edition). A 182-page book containing 
brief digests of decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 


Spot Stocks Mean More Sales. A review of the advantages and dangers of using’: 
spot stocks at strategic shipping centers to bolster and increase sales. 


Corporate Tightrope Walking. Of interest to counsel for and the officers of any 
corporation carrying on business in interstate commerce. 


Agent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 


Before and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 

A Pretty Penny ... Gone! What it can cost a corporation—as shown by actual 
court cases—if its agent cannot be found when service of process is attempted. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


Some Contracts Have False Teeth. Interesting case-histories showing advisa- 


bility of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 
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